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Demanding Default-Rate Interest in Chapter 11 "Cure" Cases
By Dominic Isgro

The ability to "cure" defaults through a plan of reorganization 
has long been a powerful tool for Chapter 11 debtors seeking to 
avoid paying default interest and related contractual costs that 
would otherwise be due on a defaulted loan obligation. Recent 
developments in the law, however, suggest that this ability may 
no longer be as potent as it once was.

Section 1123 of the Bankruptcy Code provides that,  
"[n]otwithstanding any otherwise applicable nonbankruptcy 
law, a plan shall ... provide adequate means for the plan's 
implementation, such as ... curing or waiving of any default."  
(11 U.S.C. § 1123(a)(5)(G)).

Prior to 1994 amendments to the Bankruptcy Code, the term 
"cure" was undefined. Many courts, reading Sections 1123 and 
1124 together, concluded that a Chapter 11 debtor could "cure" 
a default by proposing to pay all arrearages on a debt through 
a plan of reorganization, and thereby restore the original terms 
of the loan to the exclusion of any default-rate interest, as if no 
default had ever occurred. See In re Entz-White Lumber & Supply, 
Inc., 850 F.2d 1338, 1340 (9th Cir. 1988). In this way, the debtor's 
ability to cure defaults in Chapter 11 deprived creditors of the 
benefit of the interest rate originally bargained for, and owed in 
accordance with the terms of the loan documents.

In 1994, however, and partially in response to the Entz-White 
decision, Congress enacted amendments to the Bankruptcy Code 
that included a definition for the term "cure." See 11 U.S.C. § 
1123(d). The definition provided that "... if it is proposed in a plan 
to cure a default, the amount necessary to cure the default shall 
be determined in accordance with the underlying agreement 
and applicable nonbankruptcy law." Nonetheless, even after 
the amendment of § 1123, a number of courts continued to 
apply the rule of Entz-White to allow Chapter 11 debtors to 
circumvent their contractual obligations to pay a higher rate of 
postdefault interest. See In re Udhus, 218 B.R. 513, 517 (B.A.P. 
9th Cir. 1998), prohibiting recovery of default-rate interest where 
debtor's plan proposed to cure all arrearages; and In re Johnson,  
184 B.R. 570, 575 (Bankr. D. Minn. 1995), enforcing nondefault 
rate of interest.

Since the 1994 amendments, bankruptcy courts have been 
increasingly more apt to apply the plain language of § 1123(d) 
to require that the debtor's plan provide for payment of default 
interest (when required under the loan documents) in order to 
"cure" a default. For example, in In re Sagamore Partners, Ltd., 620 
Fed. Appx. 864 (11th Cir. 2015), the 11th Circuit Court of Appeals 
referred to § 1123(d) as a "straightforward statutory command" 
and held that where loan documents required the debtor to pay a 
higher rate of interest following an event of default, the debtor's 
ability to cure the default required that the plan provide for 
payment of interest on arrearages at the default rate.

Even more recently, the 9th Circuit Court of Appeals departed 
entirely from its decision in Entz-White, holding that the rule 
allowing a debtor to avoid a contractual postdefault interest rate 
in a loan agreement is no longer valid in light of § 1123(d). See 
Pacifica L 51, LLC v. New Investments, Inc. In light of these recent 
decisions, creditors are better equipped to ensure that they 
receive the full benefit of their original bargain when dealing with 
Chapter 11 debtors seeking to reinstate a loan obligation.

Anthony & Partners routinely represents creditors in all aspects 
of business reorganizations, including litigation to modify the 
automatic stay, valuation contests, disclosure statement and 
confirmation objections, and efforts to obtain fiduciary oversight 
for problem debtors.
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Royal Ribbon-Cutting
A&P partners Kristi Davisson and Stephenie Anthony were honored to travel to Boston to celebrate 
the ribbon-cutting of client-friend Guldmann, Inc.’s new Boston office on September 29, 2016. His 
Royal Highness Crown Prince Fredrick of Denmark, accompanied by Her Royal Highness Crown 
Princess Mary, cut the ribbon for the new office. After the official ceremony, Their Royal Highnesses 
toured the new facilities and watched a demonstration of Guldmann safe patient lifting systems. 
Guldmann is a Danish company with its U.S. headquarters located in Tampa, Florida.
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Mixed-Use Project Breaks Ground
A&P was proud to celebrate groundbreaking for the new Publix store and Channel Club apartments 
in downtown Tampa. Clients Ken Stoltenberg and Frank Bombeeck worked tirelessly to bring the 
project across the finish line. The A&P team is grateful for the opportunity to contribute to this 
important and rewarding project.

Stephenie Anthony and Kristi Davisson celebrate the 
grand opening of Guldmann’s Boston office with Guldmann 
founder and owner, Carsten Guldmann. Mr. Guldmann 
traveled from Aarhus, Denmark, to attend the celebration.

Guldmann President Anders Drechsler welcomed His Royal 
Highness Crown Prince Fredrik of Denmark at the grand 
opening of Guldmann’s Boston office.


