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Dealing with the Dishonest Debtor
In the June 4, 2018, decision in the case
of Lamar, Archer & Cofrin, LLP v. Appling
(In re Appling), the United States Supreme
Court addressed the dischargeability of
certain debts owed by a dishonest debtor
in bankruptcy. The case arose from a
debt of $60,000 in legal fees owed to the
Lamar law firm by a client, Mr. Appling,
in connection with a business litigation
matter.
As the litigation progressed, Lamar called
a meeting to discuss payment of Appling’s
overdue account, during which Appling
explained he would pay the firm’s fees
with an anticipated tax refund of $100,000.
Taking Appling at his word, Lamar decided
not to terminate representation or pursue
collection.
When Appling’s legal bills went unpaid
for another eight months, the parties met
again. By that time, Appling had received
his refund, which was less than $60,000,
and had already spent it to keep his
struggling business afloat. However, at
the second meeting, Appling lied about
having received the refund and reiterated
his promise to pay when the funds came.
Again, Lamar relied on Appling’s oral
statements and continued representation
while Appling ostensibly waited for the
tax refund.
When the firm subsequently learned
that Appling had received and spent the
refund with no intention of paying his
legal bills, it sued Appling and obtained a
money judgment. Appling filed Chapter 7
bankruptcy shortly thereafter.
In the proceeding that ensued, the
Bankruptcy Court found that Appling’s

debt to Lamar was a debt for an extension
of credit obtained by fraudulent oral
statements. The Court also determined
that because Appling’s misrepresentations
concerned only a single asset, they were
not “statements respecting the debtor’s
financial condition,” which must be in
writing for a debt based on them to be
excepted from discharge. Therefore, the
Court held Appling’s debt to Lamar was
nondischargeable pursuant to § 523(a)(2)(A)
of the Bankruptcy Code.
The district court initially upheld the
Bankruptcy Court’s decision on appeal.
Upon further appeal, however, the 11th
U.S. Circuit Court of Appeals reversed
the decision, holding that Appling’s
statements were, in fact, “statements
respecting the debtor’s financial
condition” and therefore beyond the
purview of the § 523(a)(2)(A) exception
to discharge. Furthermore, because
Appling’s statements were oral rather
than written, the Court of Appeals also
concluded that Appling’s debt to Lamar
could not be excepted from discharge
under § 523(a)(2)(B).
The U.S. Supreme Court accepted
review and affirmed, holding that a
statement – even concerning only
a single asset of the debtor – is
“respecting” a debtor’s financial
condition if it has a direct relation
to, or effect on, the debtor’s overall
financial status. As a result, Appling’s
debt to Lamar was ultimately
determined to be dischargeable.
The salient lesson of Appling is that
creditors who extend money, property,
services, or credit based on a debtor’s oral

statements do so at their own peril. Had
Lamar insisted Appling put his statements
in writing, the debt likely would not have
been dischargeable.
Regrettably, the dishonest debtor in
Appling was allowed to benefit from
his own fraud. This case highlights the
importance for creditors of engaging
competent legal counsel as part of a
sound strategy to mitigate credit risk
or loss. Anthony & Partners attorneys
possess more than a century of combined
experience advising lending institutions,
businesses and individuals in all aspects
of credit transactions, and represent
creditors in bankruptcy, loan enforcement,
and collection litigation frequently. If you
are a creditor seeking legal representation,
contact our firm today.
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Lydia M. Gazda has returned to Anthony & Partners after a five-year
hiatus to explore her interest in tax, debtor, and construction defect
work. While she enjoyed working with taxpayers and those experiencing
financial hardships, she is looking forward to returning to her work
representing corporate clientele in complex commercial matters.
Gazda has practiced law in the area of creditors’ rights, representing
banks, credit unions, and mortgage lenders in Chapter 7, 11, and 13
bankruptcies statewide. She is a triple Gator, having received her B.A.,
J.D., and LL.M. in taxation from the University of Florida.
Education
• University of Florida Levin College of Law, LL.M. Taxation (2010)
• Book Awards in Transfer Pricing and International Tax Planning
• University of Florida Levin College of Law, J.D. (2009)
• Cum Laude
• Articles Editor, Florida Journal of International Law
• Book Awards in Immigration and Nationality Law, Estate Planning, and Constitutional History
• University of Florida, B.A. (History/Russian Language and Culture, 2006)
• Cum Laude
Professional:
• The Florida Bar
• Tampa Bay Bankruptcy Bar Association
• United States District Court, Northern District of Florida
• United States District Court, Middle District of Florida
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FLORIDA BANKERS
ASSOCIATION NEWS
Anthony & Partners has been a proud supporter of
the Florida Bankers Association (FBA) for many years.
• On May 24, 2018, attorney Frank Lafalce presented
Overview of Banking and Industry Issues at the
seventh annual FBA CFO Symposium. His talk
covered a variety of legislative, regulatory, and
risk-management issues currently facing Florida’s
banks.
• Anthony & Partners was one of the
sponsors of the welcome reception at the FBA
annual meeting held June 10-13, 2018, at The
Breakers in Palm Beach, Florida.
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