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The Intersection of Fraudulent Transfers and the Florida Homestead Exemption
By Frank A. Lafalce, Esq.
Florida has long been known as a debtor's haven primarily due
to its generous homestead exemption. The constitution of Florida
shields homestead property from a forced sale by creditors except
in certain circumstances: 1) payment of taxes and assessments
thereon; 2) obligations for the purchase, improvement or repair
thereof; and 3) obligations for house, field, or other labor performed
thereon.
The Florida Supreme Court has continually noted that the purpose
of the homestead exemption is to prevent pauperism by protecting
people from the consequences of their own poor judgment and
guaranteeing the security of the home against the demands of
creditors. This is perceived to promote stability and welfare for the
betterment of the state as a whole. Accordingly, the homestead
exemption has been liberally construed in favor of the debtor. For
example, a debtor may use assets or funds that would otherwise
be subject to the reach of his creditors to purchase a homestead
even if the intent was clearly to frustrate the ability of the creditors
to collect.
When does a debtor's conduct allow a creditor to force the sale
of homestead property? If the funds were procured through fraud
or other egregious conduct and invested in a homestead property,
the court can impose an equitable lien on the homestead for the
benefit of creditors. In a 1925 decision, Jones v. Carpenter, 106 So.
127 (1925), the Florida Supreme Court ruled that funds embezzled
by a president of a company and used to purchase a homestead
gave the creditor the right to a lien on the property, as it fell within
exception two above.
On the other hand, in Willis v. Red Reef, Inc., 921 So. 2nd, 681
(Fla. 4th DCA 2006), the debtors sold company assets and used the
proceeds from the sale to pay off their mortgages. A creditor of the
company sued to establish a lien on the individuals' homesteads.
The appellate court ruled that since the defendants did not directly
defraud the company's creditor to obtain the funds, the creditor
could not lien their homesteads, even though their receipt of funds
from the sale of company assets was a fraudulent transfer as to
the company's creditors.
In another example, the bankruptcy court for the Middle District
of Florida found in the case In re Lee, 574 B.R. 286 (Bankr. M.D.

Fla. 2017) that a court-appointed receiver for a company involved
in a Ponzi scheme could obtain an equitable lien and constructive
trust on the homestead of the debtor and non-debtor spouse
based on the debtor's receipt of false profits from the scheme.
While the debtor did not participate in the Ponzi scheme and it
was not alleged that he engaged in any actual fraud, he passively
received funds from the fraudulent transfers and used them to buy
the house. The bankruptcy court ruled that the underlying fraud
of the Ponzi scheme was not relevant, but that the focus was on
the necessity of preventing or mitigating unjust enrichment by
permitting fraudulent transfers to be sheltered in a homestead.
Since there is an exception for funds used to purchase a homestead,
if the debtor obtained funds fraudulently and then used them to
purchase a homestead, the courts will impose a constructive trust
or equitable lien in favor of the creditor.
The Lee case was settled before it could be appealed either to
the 11th U.S. Circuit Court of Appeals or a referral to the Florida
Supreme Court, so it is unclear whether the Florida Supreme Court
would agree with the bankruptcy court and expand the exception
to this extent.
Creditors would be wise to consult with counsel before assuming
that a judgment debtor's homestead is exempt, as the applicable
law continues to evolve.
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WEEKEND FAMILY RETREAT
On October 27, 2019, the Anthony & Partners team escaped to Westgate's River Ranch for a weekend of fun including
a rodeo, airboat and swamp-buggy rides, trap and skeet shooting, archery, and hayrides. A great time was had by all.
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