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Electronically Stored Information Takes on New Importance in Litigation
By John A. Anthony and Andrew J. Ghekas
Electronic devices such as smartphones,
tablets, smartwatches, and personal
computers have permeated our lives.
Business is now handled online
regularly; contracts are e-signed after
being negotiated online; servers store
e-mails and texts in folders and files, and
information is backed up to “the cloud.”
As could be expected, one result of this
digital reality is that the importance of
electronically stored information (“ESI”)
has increased for complex commercial
litigation. In addition, because ESI can
be much more accurate than memory or
paper (which can be lost, destroyed, or
become non-legible), ESI has increasingly
become important to settling issues
and property dispositions in business
litigation.
While a majority of litigants and their
counsel have become increasingly
vigilant in identifying and preserving
ESI at the outset of disputes that may
ultimately metastasize into litigation,
unethical litigants remain, and their
lawyers may go to new lengths to destroy
harmful ESI. Just as a dishonest romantic
interest might delete e-mails and texts
while asserting fidelity, a litigant might
assert good faith in business dealings
while preserved ESI irrefutably reveals
bad faith. To counter the temptation of
litigants and their lawyers to destroy,
alter, conceal, or misrepresent ESI,
two responses have emerged: one
technological and the other legal.
On the technical front, technology has
become progressively more sophisticated
to detect fraudulent handling of ESI. The
term “metadata” refers to information

about the handling of ESI, and can reveal
(a) whether ESI has been deleted or
altered, (b) when ESI has been deleted
and altered, (c) whether ESI has been
deleted accidentally or by special efforts,
and (d) the extent to which methods are
available for retrieval. Even lawyers with
limited computer skills can be cognizant
of advances in analyzing metadata to
preserve ESI and to determine when
adversaries are acting carelessly or
fraudulently in the handling of ESI.
On the legal front, forensic experts in
analysis of metadata pertaining to ESI
are now commonly admitted in state and
federal courts to testify about fraudulent
handling of ESI. Case law in Florida
state and federal courts supports heavy
sanctions on litigants and lawyers who
perpetuate fraud by mishandling ESI.
In December 2015, Federal Rule of Civil
Procedure 37(e) was amended to address

the spoliation of, or tampering with,
ESI. As noted, Rule 37(e) applies only
when the allegedly spoliated evidence
constitutes ESI. It now requires a court
to address certain preliminary questions
before considering whether another party
has been prejudiced by the loss of the
information under (e)(1) or whether there
was an intent to deprive under (e)(2).
These preliminary questions are:
(1) was the allegedly spoliated ESI
evidence that should have been
preserved;
(2) was the alleged spoliated ESI lost
because a party failed to take reasonable
steps to preserve it; and
(3) is the allegedly spoliated ESI evidence
that cannot be restored or replaced
through additional discovery.
If the answer to all three preliminary
questions is yes, the court must then
consider whether there is prejudice
under Rule 37(e)(1) or intent to deprive
under Rule 37(e)(2), with analysis of the
latter allowing for imposition of harsher
sanctions such as an adverse inference
instruction to the trier, or fact or dismissal
of the action.
Lawyers and their clients know the
difference between right and wrong, but
it is more important than ever for ethical
lawyers and clients to (a) use legal and
technical methods to deter fraud by
opposing counsel and litigants, and (b)
pursue and hold opponents accountable
when they use available technology to
commit fraud upon the Courts presiding
in the State of Florida.
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Anthony & Partners has relocated
to the Wells Fargo Building in
downtown Tampa. When the time
is right, we look forward hosting
an open-house reception for our
clients and friends.
Our new address is:
Anthony & Partners, LLC
100 South Ashley Drive
Suite 1600
Tampa, FL 33602
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