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Florida Adopts the Uniform Commercial Real Estate Receivership Act
By Frank A. Lafalce
The Uniform Commercial Real Estate Receivership Act (the Act)
became law in the State of Florida in July 2020. The Act codifies
existing common law in Florida regarding the right to have a receiver
appointed by the court in a commercial real estate foreclosure.
Before the enactment of the Act, the decision to appoint a receiver
was based on case law and subject to the discretion of the judge
based on the facts and circumstances of each case. In addition, the
lack of a statutory scheme made
it difficult to determine the extent
of an appointed receiver's powers
and responsibilities. The Act
provides much-needed clarity and
predictability on the appointment
of receivers and their powers.
Florida's adoption of the Act
may prove timely given that the
economic fallout from COVID-19
is likely to create a higher volume
of commercial foreclosures.
A receiver is defined by the Act as a person appointed by the court
to serve as the court's agent and take possession of, manage, and
collect rents at the court's direction. If authorized, a receiver can
also sell, lease, or otherwise dispose of receivership property. The
overriding purpose of the receivership is to preserve the status
quo, preserve property that is subject to litigation, and manage its
income and expenses — an especially important power when the
collateral is income-producing property.
The Act expands the right to receivership and provides for a more
uniform procedure, resulting in a more predictable process for lenders
when they believe the appointment of a receiver is appropriate.
It states that the appointment of a receiver is appropriate if the
property is subjected to the danger of waste, including a loss,
substantial decrease in value, dissipation or impairment, or
becoming the subject of recent or impending voidable transactions
(such as a fraudulent transfer). After a judgment is entered, the
receiver has the power to carry the judgment into effect and
preserve the real property, pending appeal or an execution that has
been returned unsatisfied, or when the owner refuses to cooperate
in the conclusion of the foreclosure.

Formerly, the court had applied a standard that followed existing
case and common law to appoint a receiver; however, the standard
is now uniform, so there should be more consistent results from
court to court. The court is required to consider the following facts:
the appointment is necessary to protect the mortgaged property
from waste, loss, or diminution in value; the mortgagor agreed in
the loan documents to the appointment of a receiver; the value of
the collateral is insufficient to
secure the amount of the loan;
and the owner failed to turn
over to the lender proceeds or
rents that the lender is entitled
to collect pursuant to the loan
documents.
In addition to a uniform standard
for appointment, the Act greatly
clarifies the powers of a receiver.
Most importantly, the Act now
clearly states that the receiver is
empowered to sell the collateral and convey the title to a third party
with the court's approval. Previously, it was virtually impossible to
obtain title insurance on a receiver's deed because there was no
clear statutory authority for a receiver to convey marketable title.
This is an important departure from common law. Under the Act, the
court may order the receiver to sell free and clear of liens, much like
the process under the federal bankruptcy code, provided any valid
liens at the time of transfer attach to the sale proceeds.
The Act also clarifies the duties of receivers and their reporting
requirements to the court. The receiver may be compensated from
the receivership property for necessary and reasonable expenses
and by the person requesting the appointment if the receivership
does not produce sufficient funds. This provision also assists
lenders in their ability to preserve and protect collateral during the
process of foreclosure.
Anthony & Partners has historically had an excellent track record
obtaining court-appointed receivers for its lender clients, and the
Act will only enhance the results that our clients have come to
expect. Lenders should also consult with counsel to make sure the
terms of their loan documents comport with the new standards
expressed by the Act.
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FIRM NEWS:
The Anthony & Partners team enjoyed a Hawaiian-style retreat this fall that included great food,
music, hula lessons, and plenty of fun with family. Everyone had a wonderful time.

Happy Holidays

& all the best for 2021
anthonyandpartners.com

